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Abstract

Understanding the fundamental concepts and institutions of criminal law
rights is examined from a philosophical-historical perspective. The
discussion of the foundations of state punishment and the right to impose
penalties on citizens is presented in a precise manner in Thomas Hobbes's
philosophy. Throughout his, Leviathan, the right to punish. Stems from the
social contract, and is considered a political right rather than a natural or pre-
political one, entrusted to the state. Therefore, all citizens, disgusted by the
natural state, relinquish the right to self-defence or the possibility of
retaliation. This is considered a natural right for them after facing another
violent onslaught, entrusting the protection of freedom and social order to the
artificial entity known as the state, in order to end interpersonal conflicts and
group disorder, leading to the emergence of sustainable peace. The right of
the state to punish individuals has significant implications for criminal rights,
including the secularization of punishment, state monopoly in punishing
criminals, the establishment of legitimate defense institutions in the penal
system, and the occurrence of crimes against the state. These issues are
addressed with an analytical and interdisciplinary approach in this study.
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Introduction

Perception of the fundamental concepts and institutions of criminal law requires examining them from
a philosophical-historical perspective. Punishment is one of the legal institutions whose origins date
back to mythical times. The significance of punishment lies in its inherently harsh, deprivation-
inducing, and painful nature; it represents the most resolute method of the criminal justice system's
confrontation with offenders. The elucidation of the foundations of punishment and how the state
acquires the right to penalize citizens is precisely articulated in the philosophy of Thomas Hobbes. In
the realm of identifying the modern foundations of punishment, Thomas Hobbes can be considered
one of the most important pioneering intellectuals. Criminal law, and specifically punishment, before
the modern era and even to a lesser extent in the modern period, was often under the control of the
power of kings or religious institutions, such as the church. This led to a basis for punishment that
relied on the king's decree or a sacred origin. As one of the proponents associated with the social
contract theory, Hobbes adopts an approach that distinguishes the modern state from royal and divine
governments. Members of society, to free themselves from the fear of annihilation and to prevent
continuous encroachments on their lives and property, inevitably enter into a pact known as the social
contract. Hobbes' theory of state-building, which is based on the creation of a "mortal god," led to the
establishment of an artificial entity that must remain powerful, comprehensive, and unassailable to
maintain order and security. Following the theoretical framework of state formation, the important
issue of the powers and duties of the state was raised. Among the rights that should be taken into
consideration after the establishment of the state is the right to punish. Hobbes attempts to establish
the legitimacy of this right for the state by explaining its foundation, rationale, and necessity. Although
Hobbes refers to punishment as a tool to ensure individuals' compliance with the law, he strives not to
consider the enforcement of punishment as one of the prerequisites for the formation of the state.
Instead, he focuses on the role of citizens in granting this right to the state and the justification for the
punishment of offenders. By reading Hobbes' book "Leviathan," we comprehend that the right to
punish, according to the social contract, is granted to the state as a political right rather than a natural
or pre-political one. Therefore, all citizens, weary of this circumstance, relinquish their right to self-
defence or the possibility of retaliation, which existed as a natural right in response to another's
aggression, and entrust the preservation of freedom and social order to the artificial entity (the state).
This is done to terminate interpersonal conflicts and group disorder, thereby establishing lasting peace.
He views punishment as a tool in the hands of the state to implement specific objectives and implicitly
believes that without the institution of punishment, ensuring the durability of this grand and
formidable structure would be difficult and uncertain; since his anthropological conception is that
humans only come to their senses through the threat of punishment. The legitimisation of inflicting
pain and suffering in the name of punishment arises from the social contract. It is based on the implicit
consent of all, being considered one of its essential provisions. Citizens, who were permitted to
exercise violence when faced with a life threat and then to take revenge on the aggressor, accept that
the state should be responsible for ensuring security and managing social order. If harm befalls them,
they refrain from seeking revenge and entrust the restoration of their compromised security to the
state, aiming for a higher goal, which is the establishment of peace. As a result, the offender's
punishment can restore the damaged security. The establishment and continuation of this situation can
be declared as the end of the era of private justice. Since then, citizens of society are no longer
executors of the commands of kings or divine orders. Rather, they act based on their own will and
interests, viewing criminal rights and punishments as a controlling tool, a product of their agreement.
This idea marks a turning point in the disconnection of the legitimacy of punishment as a transcendent
and sacred institution, and it is from this period that punishment gains legitimacy based on the
collective will of citizens. Hobbes emphasized that if civil law is absent, there will be no crimes; thus,
he declared that the origin of criminalization is not religion but political power, and criminals are
subjected to punishment because they commit acts that have a collectively reproachful character.
Therefore, as long as a behaviour is not recognized as contrary to the interests of society and the state
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does not prohibit it as a manifestation of the collective will, it will not have the capacity for criminal
reproach. Another significant effect of the state's right to punish individuals is the monopoly of the
state on punishing offenders. Accordingly, what distinguishes punishment from hostile behaviours is
its application and enforcement by a legal institution that arises from the true will of the collective.
The regulation of the institution of self-defence within the criminal system is considered another
consequence of this important development.

The restriction of committing any form of violence under the guise of defence and restraining
unjust transgressions and assaults by individuals, along with the initial reliance and hope in the
deterrent and guiding force of the state during conflicts, undoubtedly stems from Hobbes' intellectual
efforts. In conclusion, one can refer to the emergence of crimes against state security. Another
implication of Hobbes' criminal philosophy, which gains meaning in light of the independence of the
state's personality, is the formation of crimes that target the security of the state; that is, the highest
value of collective life. Hobbes believes that hostile acts against the established political system in the
country are more serious crimes than similar hostile acts against private individuals, as in such cases,
the loss and damage become widespread. Crimes include the disclosure of confidential government
information, providing state information to the enemy, assassination attempts on government
representatives, and actions against the security and authority of the state. Therefore, any action that
poses a risk of destabilizing the existence of Leviathan is considered an act against the security of that
society and a violation of the social contract, necessitating criminalization and punishment. This study
adopts an interdisciplinary approach and employs a descriptive-analytical method to examine the
issues mentioned; initially, it briefly explores Hobbes' political philosophy and his primary concern,
which is security, and then explains the contexts and foundations of state formation and its authority to
punish citizens. In the second part of the article, the most significant consequences of the
aforementioned topic are systematically and categorically addressed.
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